Abstract
Introduction
Foreign sovereign immunity belongs without doubt to the traditional domains of public international law and has received wide attention within academia and practice over the last 200 years. But the rise of international human rights has called the fairly settled doctrine of relative sovereign immunity -also known as the relative theory of sovereign immunity -into question. If states are bound by human rights and if the rule of law has any meaning in international law, why are states exempted from jurisdiction within the territory of another state? There are, of course, numerous reasons which support sovereign immunity -historical as well as more practical ones. But the alleged inconsistency between protecting human rights on the one hand and granting sovereign immunity on the other has found powerful support, particularly civilian population of the Greek village Distomo during World War II. 8 The Corte di Cassazione denied Germany a right to sovereign immunity based on the severity of the crimes committed during the war. It therefore did what the plaintiffs in Al-Adsani and McElhinney had asked the domestic courts in the UK and Ireland to do. As a consequence, the ICJ must decide whether states are allowed to deny sovereign immunity or whether the denial violates international law. The focus of the case thus differs completely from that of Al-Adsani and McElhinney. In these cases, the ECtHR had to decide whether states were under an obligation to deny sovereign immunity because they would otherwise violate the plaintiff's rights under the European Convention on 8 The Distomo massacre was one of the worst crimes committed against the civilian population in Greece during World War II. On 10 June 1944, SS troops who were integrated into the German Wehrmacht entered the Greek village of Distomo. They came to take revenge for a partisan attack, even though they had no proof that the village was either directly or indirectly involved in that attack. Those surviving the massacre reported that the Germans randomly killed every person they could get hold of and burned the village to the ground. Members of the Red Cross who went to Distomo days after the massacre found bodies hanging from the trees lining the roads outside the village. Human Rights (ECHR). 9 According to the ECtHR, the convention would have been violated if there had been a duty to deny sovereign immunity under customary international law. But, as the Court denied such a duty, it held that the UK did not violate the convention. The ICJ, however, does not have to consider the existence of any duty to deny immunity in the present case. Quite the contrary, it must decide whether Italy, by denying Germany's immunity in Ferrini and recognizing the Greek Distomo judgment, has violated international law because it was under an obligation to grant immunity. 10 The intuitive basis for such an obligation is a specific state right to sovereign immunity. But does such a right exist? Academia and practice by national and international courts seem to be divided on this question. There are those who conceptualize sovereign immunity as a default rule which applies as long as states have not accepted any limitations, 11 whereas others reject its legally binding effect under customary international law altogether. 12 But both conceptions neglect the current realities of international law. States accept sovereign immunity as a legally binding concept, but only on a very abstract level. 13 They agree on the general idea of immunity, but The ICJ's decision in The Arrest Warrant case is of no immediate help either. It definitely stipulates a right to immunity. But this specific right is limited to a Foreign Minister while being in office for criminal proceedings in another country. In addition, the Court emphasized 'that the immunity from jurisdiction enjoyed by incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of any crimes they might have committed, irrespective of their gravity. . . . Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it cannot exonerate the person to whom it applies from all criminal responsibility': see Arrest Warrant, supra note 3, at para. 60.
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Even those who deny sovereign immunity in case of fundamental human rights violations (at least when occurring on the territory of the forum state), such as the Areios Pagos in Distomo or the Corte di Cassazione in Ferrini, assume that states in general have a right to claim immunity under customary international law, but either that this right collides with fundamental human rights or that international law accepts restrictions of this right: Ferrini, supra note 7, at 664-674; Distomo, Areios Pagos, supra note 8, at 516-521. disagree on the extent to which they actually must grant immunity in a specific case. I therefore argue that sovereign immunity is best understood not as a specific rule or something based on the comity of the forum state, but as a legally binding principle of international law. The distinction between rule and principle is more than a mere formality. It determines how we approach the matter and which questions we ask, because a principle, in contrast to a specific rule, allows states to determine the scope of sovereign immunity within their domestic legal orders confined by the limits set by international law. The question is 'What are these limits?' and not 'Have states accepted exceptions to sovereign immunity and to what extent?' In order to substantiate my claim that sovereign immunity must be conceptualized as a principle and not as a rule, it is necessary, after a few introductory remarks (section 2), to revisit the classical discussion of possible exceptions to the alleged rule of sover eign immunity, namely the private-public distinction (section 3), the tort exception (section 4), (implied) waivers to sovereign immunity (section 5), and the 'hierarchy of norms' argument (section 6), as well as the 'comity approach' (section 7). The analysis will reveal that current state practice is too diverse to establish sovereign immunity as a specific rule obliging states to grant sovereign immunity to foreign states as a default rule. But it will also show that states actually agree on the concept of foreign sovereign immunity, at least on a very abstract level. Denying immunity any binding effect is thus incompatible with the actual conduct of states. This result will be applied to the general discussion on principles and rules, thereby trying to verify the proposition that sovereign immunity is a principle of public international law (section 8). The article will conclude by suggesting which questions the ICJ should discuss when deciding the case on Jurisdictional Immunities of the State between Germany and Italy.
Sovereign Immunity -Some Basics
Sovereign immunity always had two dimensions -a national and an international one. So far, the international community has witnessed several attempts to codify the law on sovereign immunity, but until now only the European Convention on State Immunity (ECSI) has entered into force.
14 However, even this Convention has received only eight ratifications since 1972, with Germany having been the last state to ratify it in 1990. 15 The United Nations have, of course, also worked on the matterfor several decades. Still Parallel to these codification efforts on the international level, some states enacted national legislation on sovereign immunity, most importantly the US Foreign Sovereign Immunity Act (FSIA). 17 Other states include the UK, Australia, Canada, and South Africa. 18 States that for whatever reason have forgone the opportunity to pass national legislation rely on international custom to determine the scope of immunity which foreign states might claim. In doing so, most states -or, to be more precise, their courts -assume that sovereign immunity serves as the basic rule until the existence of an exception has been proven.
The Private-Public Distinction
At first glance, the historical developments appear to support this idea: immunity as a shield which screens foreign states from the jurisdiction of the forum state unless it is penetrated by international custom. While states once enjoyed unqualified exemptions from the jurisdiction of other states, this absolute approach was exchanged for what is now assumed to be the current legal doctrine -the restrictive theory of sovereign immunity.
19 A state's conduct falls within two categories: acts iure imperii or acts iure gestonis. It is either official or private. States therefore enjoy immunity as long as they act in their official capacity, but must submit to the jurisdiction of another state if they act as a private person.
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Even though this summary accurately describes the overall development of sovereign immunity, it also (over)simplifies it significantly. The change from absolute to relative immunity did not happen in the course of a few years. Quite the contrary. Belgian courts were the first to adopt the private acts exception as early as 1857, 21 and Italian courts followed in the 1880s. 22 In 1933 E.W. Allen concluded that a 'growing number of courts are restricting the immunity to instances in which the state has acted in its official capacity as a sovereign political entity. The current idea that this distribution is peculiar to Belgium and Italy must be enlarged to include Switzerland, Egypt, Rumania, France, Austria and Greece.' The world of sovereign immunity has changed since 1951, at least with respect to the general acceptance of the restrictive theory. 26 As a theory, it found widespread support among states, 27 but the distinction between private and public acts is applied so divergently that it is hard to concede more than a very abstract conformity in state practice. Disagreement starts with the appropriate test for determining the act's character as private or public: is it the purpose or the nature? 28 Even though one can observe a tendency towards the nature test, Article 2(2) UNCJIS clearly reflects the still existing uncertainties. The private character of state action is usually determined by its nature, but its purpose becomes relevant if states agree so or if the forum state routinely applies the purpose rather than the nature test.
Despite this rather minor divergence, more fundamental differences exist, in particular concerning the context in which the private-public distinction applies. Historically, the restrictive theory is linked to the phenomenon of states entering the marketplace and taking part in commercial activities like private persons. It developed round the idea that 'once the sovereign has descended from his throne and entered the marketplace he has divested himself of his sovereign status and is therefore no longer immune to the domestic jurisdiction of the courts of other countries'. 29 and the UNCJIS follow this understanding, and the FSIA does so as well. 30 It is not state behaviour in general which is either public or private, but only a state's participation in the marketplace. Therefore, the exception is more precisely described as the commercial exception. But this reduction of the private-public distinction has been challenged by courts. The House of Lords argued that 'it is possible to conceive of circumstances in which a sovereign may equally be regarded as having divested himself of his sovereign status, and yet not have entered the market place; the principle [the restrictive theory], if it applies at all, should apply to all circumstances, commercial or otherwise, in which a sovereign acts as any private citizen may act.' 31 The differences between these two methods if, for example, applied to the problem of immunity for massive human rights violations could be fundamental. Neither torture, as in the case of Al-Adsani, nor the destruction of homes, property, and the mass killings of civilians in armed conflict, as in the Distomo case, are commercial in nature. The same holds true for slave labour, as in Ferrini. Even though its ultimate purpose could be described as commercial, the nature of detaining civilians and deporting them for the purpose of exploiting their work is not. The conduct of military forces within armed conflicts is therefore usually considered to be acts iure imperii. 32 However, if we apply the standard suggested by the House of Lords and the Italian Corte di Cassazione, it is not unreasonable to reach a different result depending on how much emphasis is put, not on the legal context in which the act has taken place, but on the act itself.
The standard for determining the scope of immunity is whether 'the sovereign acts as any private citizen may act' 33 and whether the act requires governmental or sovereign authority. 34 It is, of course, possible and in accordance with the current practice to argue that private persons, even though they can carry and use weapons, enjoy not the same legal or sovereign authority as members of the armed forces do. But such reasoning focuses on the circumstances in which acts of mass killings of civilians and torture have been committed (armed conflict) and not so much on the act itself. There is nothing official about killing or torturing a person, and these physical acts do not require 30 Art. 3 (contractual obligation) and Art. 7 ECSI (commercial activities within the forum state); Art. 10 UNCJIS (commercial transactions), § 1605(a)(2) FSIA (commercial activities either within or with direct effect on the United States). The US Supreme Court has given the commercial activity exception a rather restrictive interpretation: see, e.g., Saudi Arabia v. Nelson any sovereign or governmental authority. 35 Private entities and their personnel take part in armed conflicts as well, and they behave in the same way as official or a state's military forces. It is therefore at least theoretically possible completely to neglect the official circumstances in which the acts take place and to focus exclusively on their very nature.
The analysis so far has revealed two important points. First, the transition from the absolute to the restrictive theory of sovereign immunity occurred gradually over a long period of time. During that period, states that still granted absolute immunity to foreign states failed to protest this development. 36 Secondly, even now that the restrictive theory enjoys widespread support, it is understood differently by various national courts and legislation. 37 Not only do different standards exist on how to determine the private or public nature of an act, the context in which this distinction should be applied is also uncertain. Is it limited to commercial activities and transactions or does it affect state behaviour in general? State practice so far has been anything but uniform, and it is not surprising that 'a closer examination of the details . . . demonstrates . . . that consensus exist only at a rather high level of abstraction'. 38 It is of course true that most states agree on the private-public distinction. But when it comes to determining the legal effects of sovereign immunity, the relevance of uniformity on an abstract level should not be overestimated. It is the question how this concept is actually applied and defined in practice which is crucial for legal analysis.
Tort Exception
In addition to the private-public distinction, the so-called tort exception has also played an important role in the rule-exception concept, especially in order to establish the jurisdiction of the forum state in cases of massive human rights violations.
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It is obviously irrelevant in cases like Al-Adsani, in which the tortious act has been 35 Even though the UN Convention Against Torture limits the definition of torture in Art. 1(1) to instances when 'pain or suffering is inflicted by . . . a public official or other person acting in an official capacity', this limitation does not alter the conclusion that the physical acts themselves can be performed by private persons as well, regardless of whether these acts are considered to be torture from a legal point of view. In addition, the Convention against Torture itself clearly states that the definition 'is without prejudice to any international instrument or national legislation which does or may contain provisions of wider application'. 36 Lauterpacht, supra note 25, at 228. committed abroad and not within the forum state. But it could permit jurisdiction if personal injuries have been caused by an act or omission of the foreign state within the forum state, such as most atrocities committed by the German troops during World War II in the territories under their occupation. It is therefore not surprising that the Greek Areios Pagos argued in the Distomo case that this exception has evolved into a rule of customary international law and that it not only allows, but actually requires, that states reject the immunity claim of the foreign state. 40 Still, the disputed status of this exception is evidenced by the ruling of the Greek Anotato Eidiko Diskastirio (Special Supreme Court) in the Margellos case. It reached the opposite conclusion, arguing that when the injury is caused during an armed conflict, customary international law does not provide for an exception to the default rule of sovereign immunity. 41 The Corte di Cassazione in Ferrini, on the other hand, agreed with the Areios Pagos. Even though the Court heavily emphasized the ius cogens character of the norms which Germany has violated, it also referred to the tort exception to support its ruling. 42 The scholarly discussion which has ensued from these rulings has therefore concentrated on the question whether or not the tort exception is actually supported by international law. 43 In particular states that enacted national legislation on sovereign immunity included exemptions for torts committed in the forum state. 44 The ECSI (Article 11) and the UNCJIS (Article 12) contain a similar exception for tortious acts that occurred on the territory of the forum state, with one major difference: the ECSI also 40 Distomo, Areios Pagos, supra note 8, at 519. 41 Margellos, Anotato Eidiko Diskastirio, supra note 8, at 526. The ruling in Margellos must be distinguished from the judgment of the ECHR in McElhinney, supra note 5. The Court only held that Ireland, by granting immunity for torts committed by acta jure imperii, acted within the currently accepted international standards: McElhinney, at para. 38. It did not decide whether states are under an obligation to grant immunity in such cases. The judgment is therefore better understood in the following way: a state may grant or deny immunity, but it is under no obligation to do either; a similar view is held by Cremer, 'Entschädigungsklagen wegen schwerer Menschenrechtsverletzungen und Staatenimmunität vor nationaler Zivilgerichtsbarkeit', 41 Archiv des Völkerrechts (2003) 137, at 154. It is therefore misleading to refer to the judgment as proof that states are prohibited from denying immunity in cases in which personal injuries are caused by a foreign state on the territory of the forum state, even if it involves an act or omission by the armed forces of that state (for such an interpretation see Dörr, supra note 8, at 209).
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Ferrini, supra note 7, at 670 ff, and at 674 (sects 10 and 12 of the judgment respectively); see also Gattini, supra note 7, at 230 ff and De Sena and De Vittor, supra note 7, at 97 who, in light of the ius cogens argument, consider it of minor relevance that the Corte di Cassazione relied on the fact that the acts had been committed in Italy. This might actually explain why the Court did not bother to rule on the legal nature of the tort exception and its status under customary international law. incorporates an express counter-exception for 'anything done or omitted to be done by, or in relation to, its armed forces when on the territory of another Contracting State': Article 31. Consequently, the tort exception would not apply to situations like those in Ferrini and Distomo. 45 The UK drafted its State Immunity Act in a similar fashion: including a tort exception in section 5, but explicitly excluding anything relating to acts or omissions of armed forces in section 16(2), whereas the FSIA and the UNCJIS do not contain any explicit privileges for acts of the armed forces.
Still, it has been argued that the UN Convention must be understood in this way because the 1991 commentary on Article 12 clarified that only insurable risks should be covered by the tort exception. 46 But the authority of an ILC commentary is debatable. According to Article 31 Vienna Convention on the Law of Treaties (VCLT), 47 a treaty must be interpreted 'in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose'. To define the purpose of Article 12 by referring to the ILC commentary would eventually neglect the fact that according to Article 32 VCLT, the preparatory work is regarded as supplementary means of interpretation. It may be invoked only if the interpretation of a provision according to Article 31 leaves its meaning obscure, ambiguous, or leads to a result which is manifestly absurd or unreasonable. 48 It is hardly a manifestly absurd and unreasonable result to include personal injuries caused by the armed forces of another state on the territory of the forum state if this actually reflects the current practice of at least some states. The tort exception of the FSIA, for example, has been applied to activities of foreign intelligence within the US. 49 Thus, the current state practice may not support a rule of customary international law according to which states must deny sovereign immunity in case of tortious acts 45 Apart from the fact that the Convention does not apply to acts, omissions, or facts which took place prior to the date on which the Convention was opened for signature on 16 May 1972: Art. 35(3). If the commentary can be qualified as an instrument within the meaning of Art. 31(2) VCLT, it would in fact have significant authority for the interpretation of the Convention as it is part of the context in which the treaty was concluded. But the commentary has not been made by one or more parties as it is the commentary of the ILC. In addition, UN GA Res 59/38 of 2 Dec. 2004 which adopted the Convention only recalls the work of the ILC, its draft articles and commentaries in its preamble without embracing its content. The exact scope of Art. 12 UNCJIS is therefore unclear. It is not unreasonable to interpret it in such a way as to include torts committed by the armed forces of another state within the forum state, which would also include situations of armed conflict: see Fox, supra note 11, at 582. 51 If sovereign immunity is the default rule and all exceptions must reflect customary international law, and if the tort exception has not yet evolved into custom, then states such as the US, UK, Canada, and Australia that have included the tort exception in their national immunity laws automatically violate international law -a conclusion which no commentator so far has suggested. But if states that enact this exception as law do not violate international law, why then should a state do so if its courts apply this exception not on the basis of national law, but on the basis of how they construe and interpret the doctrine of sovereign immunity under international law?
(Implied) Waivers
The very foundation of sovereign immunity -the sovereignty of the foreign stateobviously allows a state to waive its immunity and reveals at the same time that immunity must be understood as a rule-exception relationship: states are entitled to claim immunity as long as none of the exceptions apply or as long as the state has not consented to the jurisdiction of another country. 52 It has therefore been suggested that consenting to the jurisdiction of another state and consenting to the jurisdiction of an international court are just two sides of the same coin. 53 The consent can either be issued by an express statement or derived from the behaviour of the state, especially from arguing on the merits of the case. It has therefore been advocated that the concept of implied waiver should be applied to fundamental human rights violations 50 Cremer, supra note 41, at 150; Fox, supra note 11, at 587 arguing that Art. 12 UNCJIS 'is a considerable advance on existing law', thereby implying that it has not evolved into a rule of customary international law; Dörr, supra note 11, at 208 ff. 51 § 1605(5) FSIA; however, the exception, even though including acts of 'any official or employee of that foreign state while acting within the scope of his office or employment', does not apply to a 'claim based upon the exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abused'. as well. 54 But expanding it could be seen as a blunt attempt to reach the correct result and has therefore found only little support in theory and in practice. 55 Supporters of that argument could, however, point to the commercial exception, its development, and the change that the rise of human rights brought about in the international system. A sovereign doing business like a private person has disposed of her sovereign rights: 'once the sovereign has descended from his throne and entered the marketplace he has divested himself of his sovereign status and is therefore no longer immune'. 56 The commercial exception is obviously based on a capitalist conception of the liberal state, its inherent distinction between private and public, and on the idea that economic transactions are private and not public. If someone is participating in economic activities in a capitalist society she is doing so in her private capacity, an assumption which applies to the sovereign too. Thus, by stepping down from the throne and entering the territory of another state, the sovereign implicitly waives her sovereignty. 57 With the aggrandizement of human rights, our understanding of the state and its powers vis-à-vis its citizens changed again. The once sacrosanct sovereign authority was first restricted by capitalism and now by human rights. Thus, the implied waiver for fundamental human rights only transfers the idea on which the commercial exception is based to the new realities of international law and the changed conception of the state and its powers.
Even though such reasoning would put the implied waiver idea for fundamental human rights violations on a theoretically firmer footing, it misreads the rationale for the commercial exception. It does not rest on the limits of sovereignty in relation to private persons. The sovereign was still allowed to take part in commercial transactions, but had to accept that she must subscribe to the rules of the marketplace as an equal. The sovereign did not waive her immunity; she simply had none -like any other private person. Accordingly, other states would view a state that participates in the Such reasoning is actually based on two different aspects. The first has a specific international context: a state enters the territory of another state and by doing so it consents to the jurisdiction of that state: see Storelli v. Governo della Republica Francese, Court of Rome, 26 AJIL (1932) Supp 604, at 605 stating that the territorial jurisdiction of the forum state does not automatically yield to the claim of sovereign immunity of the foreign state, especially when much more emphasis is put on the jurisdiction of the forum state, as is the case in common law countries: see Fox, supra note 11, at 58. This may also explain the tendency of common law lawyers to define jurisdiction of the forum state as the default rule and immunity as an exception to it: see Caplan, supra note 28, at 744. The second aspect of the implied waiver argument is of a more general nature: it is the participation in the marketplace which is interpreted as an implied waiver of immunity. This reasoning is limited to commercial activities, whereas the implied waiver based on entering another state's territory would apply to official acts as well, at least theoretically. marketplace not as a state, but as a private person. Exercising jurisdiction could therefore not affect the other state's sovereignty. Those who argue for an implied waiver equate sovereignty (and its limits vis-à-vis the individual) with sovereign immunitya conclusion that does not reflect the basis of immunity in international law. It is the relationship between two sovereigns and not the relationship between a sovereign and the individual within her power on which sovereign immunity rests. 58 The implied waiver theory therefore assumes a paradigm shift in international law which has not yet taken place, at least with regard to the enforcement of human rights. 59 States, and not the individual, are still the foundation of the international system. But the inconsistency between the protection of fundamental human rights, such as the prohibition of torture, war crimes, and crimes against humanity on the one hand, and granting immunity to those who are responsible or at least liable for these acts on the other hand lies at the centre of what is best described as the supremacy argument. In practice, the idea that sovereign immunity must yield to fundamental human rights violations was first applied by the US District Court in the Princz case.
61 However, the heyday of the supremacy argument was short: the US Court of Appeals for the DC Circuit overruled the judgment. 62 And even though the judgment of the House
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The basis of sovereign immunity in international law is hotly debated. Generally courts and scholars refer to the sovereign equality and independence and the principle of par in parem non habet imperium, meaning that an equal does not have power over an equal: see, e.g., Bankas, supra note 18, at 37 ff; van Alebeek, supra note 19, at 47 ff; Fox, supra note 11, at 40 ff; J. Bröhmer, State Immunity and the Violation of Human Rights (1997), at 11 ff. But the equality aspect, and therefore the principle of par in parem non habet, is seriously questioned because equality has been given a mere formal meaning, not a substantial one: see Hess, supra note 39, at 307, with further references. The League of Nations also referred solely to the state's independence and did not mention the sovereign equality of states as a basis for immunity: Publications of the League of Nations, V: Legal. 1927. V.9 No. 11, Competence of the Courts in regard to Foreign States, reprinted in 22 AJIL (1928), Sp. Supp. 117, at 118. In addition one must keep in mind that the principle of par in parem non habet was developed at a time when sovereignty was usually based not on equality, but on the personal dignity of the sovereign, and later the abstract dignity of the state. The equality argument is therefore closely connected to the dignity of states -a basis we should reject in modern international law.
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For a more detailed discussion on the obligations of states with regard to 'private enforcement' of human rights see infra, the text accompanying notes 76-82.
of Lords in the Pinochet case seems to rest on it, 63 and although it reappeared prominently in the powerful dissenting judgment in the Al-Adsani case, 64 it was not until the Corte di Cassazione delivered its judgment in Ferrini that a state's highest court had ever embraced it explicitly:
Such [fundamental human] rights are protected by norms, from which no derogation is permitted, which lie at the heart of the international order and prevail over all conventional and customary norms, including those, which relate to State immunity. . . . The recognition of immunity from jurisdiction . . . for such misdeeds stand in stark contrast to [this] . . . analysis, in that such recognition does not assist, but rather impedes, the protection of those norms and principles. . . There is no doubt that a contradiction between two equally binding legal norms ought to be resolved by giving precedence of the norm with the highest status.
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But no matter how plausible this reasoning may appear, it rather simplifies the concept of ius cogens and its consequences on 'ordinary' international law. Most scholars would probably agree by now that ius cogens is a valid category of norms in international law, yet everything else is disputed -such as how to determine which norms have acquired the status of ius cogens and which practical consequences this generates.
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One of the many particularities of the whole discussion is a basic assumption which has not been seriously questioned: fundamental human rights, like the prohibition of torture, crimes against humanity, and war crimes, are part of ius cogens whereas sovereign immunity, even though a legally binding rule, belongs to the bulk of norms that form the body of 'ordinary' international law. 67 This view reveals a substantive understanding of ius cogens which focuses on the basic values of the international community.
68 In contrast to a more formal perception, it emphasizes the protection of the most fundamental human rights, thereby strengthening the position of the individual vis-à-vis the state.
69 Such a normative understanding of ius cogens is, of course,
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Pinochet, supra note 1, at 581. Accepting that the prohibition of torture formed part of ius cogens plays an important role in the judgment. But interestingly it is primarily invoked to establish universal jurisdiction for international crimes. However, establishing and exercising jurisdiction in such cases necessarily implies that the accused cannot rely on sovereign immunity: see Lord Phillips at 661. At the same time Lord Hutton at 640 and Lord Millet at 651 explicitly expressed their conviction that denying immunity for criminal liability of the individual does not imply that the state itself is deprived of its immunity before courts in another state. not uncontested. The more formal or systematic perception includes rules that are inherent to the functioning of the international legal system, like pacta sunt servanda, good faith, and the sovereign equality and independence of states. 70 If we accept, first, this more state-centred concept of ius cogens and, secondly, that sovereign immunity is directly based on sovereignty and the independence of states, it is much more difficult to argue that sovereign immunity -at least in its core element -is not part of ius cogens. Thus, construing a conflict between a ius cogens norm and an 'ordinary' norm of international law in the case of fundamental human rights violations and state immunity already points to a conception of international law that is highly relevant for solving this (alleged) conflict: the supremacy of human rights. But given the current state of international law, it is far from settled that such an absolute hierarchy exists. Assuming a conflict is therefore not the only way in which the relationship between violations of fundamental human rights and the granting of sovereign immunity can be illustrated.
This conclusion is closely linked to another problem that those who promote the supremacy argument have not been able to solve convincingly: does a conflict of norms exist which must be resolved in favour of human rights?
71 Surely, Articles 53 and 64 of the VCLT prescribe that a treaty is either void at the time of its conclusion if it is inconsistent with an existing peremptory norm of general international law or becomes void if such a norm evolves after the treaty's entering into force. 72 But it is far from being settled that this specific consequence applies outside conflicting treaty obligations involving ius cogens. Assuming a conflict between fundamental human rights and state sovereignty in customary international law, it is not a matter of logic that the latter must yield to the former, but rather a matter of discussion.
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In addition, the clash between fundamental human rights and sovereign immunity is a clash of concepts and ideologies, not of norms. A conflict of norms would actually 70 Abi-Saab, 'The Use of Article 19', 10 EJIL (1999) 339, at 349 referring to systemic norms of a legal system imposed by logical or legal necessity. On systemic norms see also A. Verdross and B. Simma, Universelles Völkerrecht (3rd edn, 1984), at 59-60. 71 See, e.g., Orakhelashvili, supra note 34, at 255, arguing that peremptory norms, since they embody the community interest, must operate unimpeded in case of a conflict, thereby presupposing the existence of a conflict without describing it. The Corte di Cassazione in Ferrini assumed the existence of a conflict as well. But it seems to understand it not as a conflict of norms or rules, but as a conflict of values because it stresses the importance of ius cogens for the reinterpretation of sovereign immunity: Ferrini, supra note 7, at 670. The effect is, of course, quite similar, but the reasoning much more convincing. Still, the analysis of the Corte di Cassazione requires that 'sovereign immunity as a norm of customary international law' is actually flexible enough to be reinterpreted. This, in return, suggests that the court, despite its unclear terminology, conceives immunity as a principle and not as a rule. require that the legal consequences of two norms are incompatible with each othera requirement not met in the case of fundamental human rights and sovereign immunity. It is one of the truisms of international law that the existence of a rule and its enforcement are two different sets of problems. 74 The absence of a centralized enforcement system is one of the characteristics and may be the weakness of the international legal system. It is therefore not only legitimate but also perfectly consistent with international law to argue that the existence of a norm is completely unrelated to its enforcement. 75 This is true not only for 'ordinary' international law, whether treaty or custom, but also for peremptory norms. To conclude from the ius cogens character of a norm that all other norms which may limit its enforcement are invalid would require the existence of the following rule: any ius cogens norm, because of its superior value, invalidates rules which limit its enforcement. Such a rule does not and will not exist.
It is, of course, not impossible to construe a conflict of norms, and not just a clash of concepts. Such a conflict of norms would occur if states were not only allowed, but actually required, to grant unrestricted access to their courts and establish universal jurisdiction in civil matters for all cases of fundamental human rights violations. But for the time being, international law is far from reaching this state.
Article 14 of the Anti-Torture Convention could be interpreted as a first step in this direction, because it requires member states to ensure an enforceable right to fair and adequate compensation for torture victims. But the meaning of Article 14 and thereby the scope of the obligation is unclear. The Committee against Torture seems to believe that Article 14 actually obliges states to establish universal jurisdiction and to deny sovereign immunity to foreign states because it criticized Canada for the 'absence of effective measures to provide civil compensation to victims of torture in all cases' and suggested that Canada 'should . . . ensure the provision of compensation through its civil jurisdiction to all victims of torture'. 76 The committee was probably responding to the ruling of the Ontario Court of Appeal in Bouzari v. Iran. 77 In this case, the court held that the federal State Immunity Act barred Mr Bouzari from bringing a civil action in Ontario for torture inflicted upon him by, and in, Iran at a time when he was still an Iranian citizen. 78 The United States, on the other hand, when ratifying the Convention has taken the view that Article 14 was intended to have territorial limitations. 74 Zimmermann, supra note 62, at 438. 
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Mr Bouzari, after being tortured in Iran, was granted refugee status in Canada. He applied for Canadian citizenship, but his application was not granted until hearings during appeal: supra note 77, at para. 15.
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The negotiating history of the Convention indicates that Article 14 requires a State Party to provide a private right of action for damages only for acts of torture committed in its territory, not for acts of torture occurring abroad. Article 14 was in fact adopted with express reference to "the victim of an act of torture committed in any territory under its jurisdiction." The italicized wording appears to have been deleted by mistake. 79 It is not unreasonable to assume that a state is only required to ensure civil remedies for acts which have been committed within its territories and/or by its officials, and that that state is not obliged to establish civil universal jurisdiction and deny foreign sovereign immunity in cases of torture. 80 But even if states are under a treaty obligation to provide a civil remedy in all cases of torture, this obligation must also qualify as a ius cogens obligation in order to prevail over immunity under customary international law. 81 To prove only the ius cogens character of the fundamental human right does not suffice. Thus even those who argue in favour of a human rights exception to sovereign immunity must concede that there is 'not yet any consistent state practice or case law to the effect that the rule of State immunity must yield norms of jus cogens, in particular in the case of torture'.
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Sovereign Immunity and Comity
The diametrically opposite position to immunity as a specific state right is held by those who deny sovereign immunity any legal effect under customary international law. 83 They refer either to inconsistent state practice, as highlighted by Lauterpacht, 84 or to the territorial sovereignty of the forum state which prevails over any sovereignty claim that foreign states may have when they face legal action in the forum state, as the US Supreme Court does in its current jurisprudence. 85 The latter view in particular For a summary see Fox, supra note 11, at 13 ff.
84
Lauterpacht, supra note, at 227-228. In addition to inconsistent state practice and the absence of protest by those states which were still relying on the absolute concept of sovereign immunity, Lauterpacht referred to the phenomenon of reciprocity in granting sovereign immunity -a peculiar precondition if a duty to grant sovereign immunity exists as a matter of international custom. 89 Foreign sovereign immunity as international custom is therefore characterized by agreement among states concerning the concept as such, and at the same time by substantial disagreement on detail and substance. It is, thus, binding on states, but only on a very high level of abstraction. Characterizing sovereign immunity not as a rule but as a (legally binding) principle of international law is the only way to reconcile these alleged inconsistencies.
Sovereign Immunity -A Principle
The current literature and jurisprudence often refer to sovereign immunity as a principle of international law. But, with a few exceptions, the term is obviously used as a synonym for a rule and not as a distinct category that requires a different analysis from the rule-exception concept. 90 The idea of principles as an independent category of norms is not new. But so far it has not been linked to foreign sovereign immunity as an explanation for the current diverse state practice on the one hand and the widereaching consensus on the general concept on the other hand.
86
The Schooner Exchange v. McFadden, 11 US (7 Cranch) 116 (1812). 87 Bankas, supra note 18, at 21; Damrosch, surpa note 20, at 1197. 88 Caplan, supra note 28, at 745 ff; whereas Appelbaum, supra note 11, at 37 concedes that it could be interpreted either way.
89
'Sovereign Immunity is a doctrine of international law under which domestic courts, in appropriate cases, relinquish jurisdiction over a foreign state': HR Rep 94-1487, 1976 USCCAN 6604, at 6606, 15 ILM (1976) 1398, at 1402; see also Fox, supra note 11, at 14.
90
The Corte di Cassazione in Ferrini counts as one of the few exceptions. Although it considered sovereign immunity to be a norm under customary international law, it held at the same time that 'no matter how often [the proposition that only an express normative provision would be able to justify derogation from the principle of sovereign immunity] is repeated, this proposition is one with which this Court cannot agree': Ferrini, supra note 7, at 671. The Court can derive at this conclusion only on the assumption that immunity is a principle, not a rule. De Sena and De Vittor, supra note 7, at 89 seem to interpret the Ferrini decision in this way as well. The difference between rule and principle has been widely discussed in legal theory. In particular Ronald Dworkin emphasized not only their existence, but also their importance for our understanding of law:
91
[P]rinciples . . . conflict and interact with one another, so that each principle that is relevant to a particular legal problem provides a reason arguing in favor of, but does not stipulate, a particular solution. The man who must decide the problem is therefore required to assess all the competing and conflicting principles that bear upon it, and to make a resolution of these principles rather than identifying one among others as 'valid'. 92 Naturally, it is impossible to establish a clear-cut distinction between principles and rules. But problems in categorization can hardly affect the existence of the category itself. A classical criterion for separating principles from rules is the former's lack of precision. Rules are more specific than principles, and the degree of abstraction indicates the legal nature of the norm: it is either a rule or a principle.
93
More important, however, than the level of generality are the different legal consequences of a collision of rules and principles. A rule has a specific legal consequence, meaning that it either requires or allows for a certain behaviour. Any deviance from this rule is thus prohibited, at least as long as the rule is valid -something that Dworkin has called the all-or-nothing fashion of rules. 94 If two rules collide because the first rule requires what the second rule prohibits, only one of the rules can be valid. The conflict can be solved by adding an exception to the first rule for all cases of the second rule or, if no exception exists, by recourse to more general maxims like lex specialis or lex posterior. 95 A principle, however, allows for a broader spectrum of possible behaviour. It does not require a particular decision. Quite the contrary; a principle of a given legal system is something which 'officials must take into account, if it is relevant, as a consideration inclining in one direction or another'. 96 Principles can therefore be fulfilled gradually depending on what is legally and factually possible.
97
As with rules, more than one principle may apply to a specific situation, each leaning towards different outcomes. But even though one principle may be given more weight in a certain situation, this does not necessarily mean that it is no longer part of the legal system -as is the case with an invalid rule. Instead, it can prevail in other Dworkin, supra note 91 at 24: '[r]ules are applicable in an all-or-nothing fashion. If the facts a rule stipulates are given, then either the rule is valid, in which case the answer it supplies must be accepted, or it is not, in which case it contributes nothing to the decision'. circumstances over other colliding principles. As a consequence, principles which collide must be balanced against each other with a view to the case at hand and the facts involved. The balancing process, in turn, will produce a specific rule that requires a certain behaviour in a certain situation. 98 In other words, the rule reflects the outcome of the balancing process of two different principles.
As long as one or more people are authorized to undertake this balancing process for a group of persons and as long as the result is binding on everyone within this group, we will not encounter any difficulties with regard to different outcomes. But if such an authority does not exist, the process of balancing conflicting principles and thereby specifying the rules which apply to a particular case or situation will inevitably result in different and sometimes even inconsistent results. But both outcomes may reflect a reasonable construction of one single principle or of a balancing of conflicting principles.
B Principles in International Law
The idea of principles as an independent category is not unknown in international law. The 'general principles of law recognized by civilized nations' are, for example, listed among the sources of international law in Article 38(1)(c) of the ICJ Statute. 99 The provision was included to enable the Court to fill gaps which its drafters thought to be very common in international law. 100 The wording suggests quite unambiguously that the provision applies only to principles which are derived from a comparative study of municipal legal systems. 101 But an alternative interpretation understands Article 38(1)(c) to include general principles of international law as well, such as pacta sunt servanda and good faith. 102 Yet, no matter how the general principle's provision is understood, it serves only as a back-up in the event that treaty or custom does not provide the required solution and leaves the Court and parties to the dispute with a non-liquet. 103 Thus, Article 38(1)(c) does not cover the entire
98
Ibid., at 81 ff. dimension of principles in international law because they also exist within treaties and custom.
104
C Sovereign Immunity -a Principle, not a Rule
All states, with a very few exceptions, accept sovereign immunity as something which is legally binding under international law. But that's basically it. 105 The extent to which foreign states are awarded immunity differs from state to state. Even the restrictive theory of sovereign immunity and its distinction between public and private acts is applied so divergently that it is more aptly described as an idea, doctrine, or concept which needs to be specified before it can be applied to a case than as a specific rule.
106
But what is eventually more important for the categorization of immunity as a principle and not as a rule is the current diverse state practice concerning exceptions to sovereign immunity, in particular the tort exception and its scope of application. If sovereign immunity is a rule and the tort exception, at least with regard to acts iure imperii, has not yet acquired the status of customary international law, all states which apply it commit an international wrong. 107 The same is true for states that expand the public-private distinction beyond its original commercial context. 108 But state practice does not support this conclusion. There are states that apply the tort exception and states that do not. 109 And even those that do, do so differently. 110 In addition, the 104 It has been argued that principles belong to a category of norms beyond the classical sources of public international law as they are contained in Art. 38(1)(c) of the ICJ Statute. Particularly the element of opinio iuris, which is necessary to establish international custom requires a degree of specification which principles lack: see C.-S. Zöllner, Das Transparenzprinzip im Internationalen Wirtschaftsrecht (2009), at 95 ff. This reasoning is not necessarily convincing. If we accept that principles are in theory part of the law, then there is no reason why states cannot accept a principle as law and behave accordingly, thereby establishing a certain state practice. This practice will probably be inconsistent with regard to details seeing that states differ in how they specify or balance competing principles. But there is a general understanding on what the law is. 105 See Dellapenna, supra note 13, at 61, concluding 'that consensus exists only at a rather high level of abstraction', which necessarily implies a certain amount of agreement. Jennings and Watts, supra note 13, at 342-343, even though emphasizing substantial difference in national court decisions, concede a general understanding of sovereign immunity. 106 For a brief description of the most fundamental differences see supra at sect. 3. 107 A minor exception must be added for those states which have ratified the ECSI. In relation to each other they are obliged to give full effect to this exception, whereas they would be legally prohibited from doing so in relation to states which have not ratified the ECSI -at least if sovereign immunity is the default rule and exceptions to this default rule must be supported by customary international law. 108 It is quite interesting that the private-public distinction and the commercial exception are usually used synonymously, even though the former has a more far-reaching scope of application than the latter; for a more detailed discussion see supra at sect. 3. 109 In particular civil law countries like the US and the UK which have enacted national sovereign immunity laws apply the tort exception on basis of these laws: § 1605(a)(5) FSIA and sect. 5 of the State Immunity Act 1978. The ECSI and the UNCJSI also provide for a tort exception, for details see supra at sect. 4. 112 Even though additional requirements must be met in order to establish jurisdiction in US courts, and even though these requirements limit the application of the exceptions considerably, the FSIA still provides for jurisdiction of US courts over foreign states in cases of official conduct.
113
It is not only the current state practice that supports the view of sovereign immunity as a principle, but also its theoretical underpinnings. The correct basis of sovereign immunity in international law is hotly debated. Scholars and courts usually refer to par in parem non habet imperium, the principle of sovereign equality and independence, even though much more emphasis should be placed on the aspect of independence than on equality.
114 However, the claim of unimpaired sovereignty by the foreign state clashes with the claim of territorial sovereignty of the forum state. And no matter how we look at it -from the angle of either the forum state or the foreign state -neither of the two claims can assert to be higher ranking in principle.
115 '[T]he rule's content cannot be construed so as to protect the autonomy of only one of the disputing States -this would look like a totalitarian way of violating sovereign equality. The problem appears rather to lie in delimitating or balancing the conflicting sovereignties.'
116
States are therefore faced with the task of balancing these two principles -whereby sovereign independence and equality are equated with immunity of the foreign 110 The ECSI and the State Immunity Act explicitly exempt acts of the armed forces from the tort exception, whereas the FSIA and the UNCJIS do not include such a counter-exception; at least explicitly; see supra at sect. state -in order to determine specific rules concerning the conditions under which foreign states are accorded sovereign immunity within their jurisdiction.
117
But who is authorized to conduct the balancing of principles in order to reach specific rules? The answer to this question is of fundamental importance for all cases in which national decisions and practice are scrutinized by an international court or tribunal, as in the current ICJ case, Jurisdictional Immunities of the State between Germany and Italy. Practice seems to support the claim that the states themselves have the power to do so. The common law countries in particular have enacted national legislation on sovereign immunity which can be understood as an exercise of their balancing power. Still, this fact does not provide sufficient proof that a court like the ICJ is barred from reviewing the results of the balancing process. But if international law does not oblige states to behave in a specific way because they have not agreed on precise rules, but only on an abstract principle, and if states are thus free to determine the rules within the limits set by international law, then it is not for the courts to second-guess the balancing process in detail. Otherwise it would be the courts and not the states that actually make these rules. There may be situations when international courts are asked and even obliged to specify the meaning of a principle for a certain case, especially when such a principle is relevant for determining the meaning of an existing rule. But as long as such a rule does not yet exist, since it has to be derived from the specification of a principle or the balancing of conflicting principles, states are generally free to make their decisions according to their policies.
A critique of this approach could refer to the fact that the international communityat least since the advisory opinion in the Legality of the Threat or Use of Nuclear Weapons case 118 -has rejected the traditional ruling of the PCIJ in the Lotus case according to which states are free to act as long as they are not restricted by a rule of customary international law and treaty law. 119 The international system has changed from the coordination of independent, self-contained states to a regime of interdependence and cooperation.
120 But even if we assume that this observation is an accurate description of contemporary international law, is it really true that the right to balance conflicting principles in the absence of specific rules is nothing other than 'Lotus in disguise'? The underlying problem for the ICJ was that if the Court applied the Lotus doctrine, it had to stipulate 'a right in law to act in ways which could deprive the sovereignty of all other States of meaning'.
121
I do not think that such a consequence would result from holding that states are free to determine the scope of sovereign immunity within their borders in the absence of specific rules. In addition, I will show that international law actually prescribes limits on states' freedom to act, limits which are based on competing principles. 122 Unlike France in the Lotus case, states are thus not required to prove the existence of a specific rule which restricts the other state's freedom to act. If we accept that norms, particularly those of international custom, are sometimes better described as principles than rules, then we must decide who is authorized to develop specific rules from these principles: the individual state or international courts? The problem is therefore not one of the fundamental nature of the legal system; it rather refers to who is making which decisions. The Lotus case stipulated a presumption that everything not prohibited by custom or treaty is allowed. But the balancing of conflicting principles neither rests on nor reinforces this presumption and should therefore be treated differently.
D The Limits to the Freedom of States
Because sovereign immunity is a principle and not a rule, international courts and tribunals may only scrutinize whether a state has violated the boundaries set by international law that a state must observe when balancing its territorial sovereignty and the sovereign independence of foreign states. These limits of international law restrict not only the freedom of states to grant, but also their freedom to deny, sovereign immunity to foreign states within their jurisdiction.
As shown above, granting immunity either in cases of fundamental human rights violations or in cases in which a foreign state (including its armed forces) has caused personal injuries on the territory of the forum state (including armed conflict) does not violate international law. The only possible constraint is the restrictive theory of sovereign immunity: a state may not grant immunity to private acts of a state, even though it has considerable freedom to determine the criteria by which it defines what constitutes a public and what a private act.
The limits that prevent the forum state from denying sovereign immunity to a foreign state are much more difficult to determine. In our effort to define these limits, we should recognize the link between jurisdiction and immunity. True, the ICJ treats jurisdiction and sovereign immunity as two distinct categories. 123 But it is undeniable that both concepts are based on the same competing principles: the territorial sovereignty of the forum state and the sovereign independence of the foreign state.
As a consequence, recent years have shown a growing tendency to link the outer limits of denying immunity to the lawful exercise of jurisdiction: as long as jurisdiction can be established, states can and, in the view of some authors at least, should deny immunity, especially in cases of fundamental human rights violations.
125 But this concept, apart from eliminating immunity as a distinct category, runs the risk of neglecting important differences in the concept of jurisdiction in general and sovereign immunity in particular. Jurisdiction and its limits have developed differently depending on the subject matter. The jurisdiction to adjudicate in civil matters has, for example, developed mainly in the context of private international law, even though it is not unrelated to public international law. 126 Immunity, on the other hand, is linked to official acts of a state (if we accept the principal distinction between private and public acts) and is therefore more sensitive to the sovereignty of the foreign state. Linking immunity to the limits of jurisdiction to adjudicate in civil matters would therefore mean disregarding the official character of the foreign state's conduct.
Another conception of sovereign immunity, which would allow for taking these aspects into account, is to think of immunity not as a distinct category, but as a special form of jurisdiction that the forum state can exercise if a state in its official capacity is involved. The most difficult problem is, of course, drawing the limits of this concept of jurisdiction. As already noted, it is sovereignty understood as independence rather than the concept of sovereign equality which should guide us. 127 Independence is based on the idea that states enjoy some sort of external sovereignty, especially vis-à-vis other states. These 'other states' (but not necessarily the international community of states) must respect actions taken by a foreign state within its own territory which affect its own citizens. 128 Yes, these actions may violate public international law and they can, for example, trigger the response of the international community in the form of binding Security Council resolutions. But it is not for the individual states to judge these actions, which took place within the territory of another state, by their own standards.
Quite different, however, are situations in which a foreign state acts on the territory of another state, especially when affecting the forum state's citizens. Such acts are often in themselves a violation of the forum state's sovereignty. In addition, a strong and legitimate link exists between the case and the forum state. A state may therefore legitimately decide to exercise its jurisdiction and to deny sovereign immunity to the 125 Caplan, supra note 28, at 778; see also Novogrodsky, supra note 77, at 948 ff, suggesting that Canada should add an additional exception to its State Immunity Act for cases of fundamental human rights violations as long as the plaintiff is a Canadian citizen at the time when he takes legal action against the foreign state in Canada. In justifying this amendment he argues that the citizenship requirement establishes the necessary nexus or link between the territory of the forum state and the case. Novogrodsky thereby exclusively relies on the concept of jurisdiction and, at least implicitly, rejects the one of sovereign immunity as a distinct category. 126 Oxman, supra note 124, at para. 7. 127 See the text accompanying supra note 58. 128 Hess, supra note 39, at 311.
foreign state even when acting in its official capacity. This would also include acts committed by the armed forces of the foreign state during armed conflict because the fact that armed forces and armed conflict are involved does not make the claim of the foreign state stronger or the claim of the forum state weaker. There are, of course, doubts whether municipal courts are suitable for dealing with these kinds of cases at all. But such doubts are based on practical obstacles and do not change the fact that by denying jurisdiction, the forum state legitimately exercises its territorial sovereignty.
But cases in which a foreign state acts on the territory of the forum state must be distinguished from cases in which the national of the forum state is subject to actions of the foreign state within its territory. Within a criminal law context the jurisdiction of the forum state would be based on the disputed passive personality principle: states assert the right to try a foreigner for injuring a national of the state outside the territory of that state.
129 But in the case of jurisdiction in civil matters, the term 'passive personality' principle is misleading. It is the national of the forum state who has been affected and who is trying to assert her rights against the foreign state. In determining the significance of the forum state's external sovereignty in such a case, it is important to consider that the foreign state acted vis-à-vis citizens of another state and not its own. A state may rely on sovereignty understood as independence only if it does not internationalize the issue itself, which it does in cases that involve the nationals of another state. However, the state has a right that its conduct is judged not by the standards of the forum state, but by either its own or international standards based on treaty or custom. To complicate matters, it is of course possible, as in Bozouri v. Iran, that the applicant, while being the national of the foreign state during the acts in question, acquires the nationality of the forum state before or even during the trial. 130 Still, at the time of conduct such a case is identical to those in which the claim for independence of the foreign state is strongest: when acting vis-à-vis its own nationals on its own territory. If the principle of sovereign immunity is to have any discrete meaning and exist as an independent concept, these cases must be treated alike. States are therefore prohibited from denying sovereign immunity if the claimant acquires the forums state's nationality after the conduct in question occurred.
International law obviously limits the legal ability of states to determine the scope of sovereign immunity within their legal orders: states may not award immunity for acts iure gestionis, but must do so when the foreign state acts in its official capacity on its own territory vis-à-vis its own citizens at that time. Everything else is up to the forum state: it may, but does not have to, grant sovereign immunity depending on its political preferences. 131 129 Oxman, supra note 124, at para. 34 ff; Shaw, supra note 100, at 589 ff. 130 Bouzari v. Iran, supra note 77, at para. 15. 131 The freedom of the forum state to determine the scope of sovereign immunity within its legal order has been particularly emphasized by US scholars as well: see, e.g., Caplan, supra note 28. But they base their claim on the assumption that the jurisdiction of the forum state serves as the default rule and sovereign immunity as an exception to it. States are therefore free to determine the limits of sovereignty and are 132 But what consequences arise from the fact that 65 years have passed since the end of World War II? States at that time usually granted absolute sovereign immunity even though they were not legally required to do so. Sovereign immunity was a principle back then just as it is today. The fact that most, but not all, states awarded immunity without exception does not mean that they could not have done otherwise. Even 65 years ago, international law would have allowed Italy to deny immunity for acts committed by Germany in Italy vis-à-vis Italian citizens during World War II. The crucial point, however, is that Italy actually did award immunity, at least for acts iure imperii. The relevant focus for deciding the case therefore shifts significantly. The outcome now depends on whether Germany may rely on the fact that states until recently regularly awarded immunity in comparable cases, instead of an alleged right to sovereign immunity. To make such a claim, Germany must actually show that not only courts in general, but the Corte di Cassazione in only required to award immunity in case of state conduct that 'collectively benefits the community of nations': ibid. at 744. However, the scope of immunity is something which is determined by the behaviour of states and not by logic. Thus, framing the issue just the other way round does not necessarily explain why states enjoy considerable freedom to make their own policy decisions. States could have accepted so many exceptions as a matter of international custom that the freedom to act would have been reduced considerably. In addition, the requirement of state conduct which collectively benefits the international community is hardly helpful. It focuses exclusively on the protection of human rights and not the maintenance of international peace and security. These two aspects are of course intertwined, but policy-makers and scholars have argued that sovereign immunity is actually necessary for preserving and retaining good relations among states: see, e.g., Al-Adsani, supra note, at para. 54. What constitutes behaviour which collectively benefits the international community thus depends on what international law is all about: states and their relations to each other or the protection of fundamental human rights. But this question has not been answered in one or the other way. 132 Special problems might arise on the enforcement level which have not been discussed in this article.
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Sovereign Immunity: Rule, Comity or Something Else? 881 particular has decided a comparable case and has therefore created a precedent that Germany could rely on.
133
If that is the case, the ICJ must decide whether Germany's reliance claim is a matter of international law. The US Supreme Court, for example, decided that the FSIA applies even if the facts of the case took place before its enactment. 134 But how to apply the FSIA is surely a domestic legal question, and Italy, in order to determine the scope of sovereign immunity, applies customary international law which, according to Article 25 of the Italian Constitution, is part of the Italian legal system. Still, even though sovereign immunity constitutes a principle of international custom, it must be specified in order to apply within the Italian legal order. If enacting domestic legislation transforms sovereign immunity into a domestic matter, what about a judgment of a national court which specifies an international law principle: is it national or international law? Italy could at least argue that specifying sovereign immunity makes it a domestic legal question.
Still, should the ICJ decide that it actually faces a matter of international law, it has to determine whether Germany can rely at all on how an international law principle is specified by a domestic court and, if so, for how long. This problem is obviously of a more general nature than the limits of sovereign immunity under customary international law.
135 Answering this and the abovementioned questions is not part of the present analysis. However, one should bear in mind that the ICJ itself considers sovereign immunity as a procedural right and not a substantive one, 136 and that, as a matter of principle, reliance on a procedural right does not qualify for as much protection as reliance on a substantive right. 133 The term 'precedent' does not suggest that the Corte di Cassazione is legally bound by its previous judgments (stare decisis), which is a matter of national and not international law anyway. Instead it is merely used to illustrate the basis for a possible reliance claim. Even though claiming reliance is closely connected to the problem of retroactivity, it must be distinguished from questions of inter-temporal application of the law. 134 Austria v. Altmann, supra note 12. 135 That the US Supreme Court applied the FSIA retroactively has no bearing on deciding this question. The
Supreme Court based its decision on the text of the FSIA which provides in § 1602 that 'claims of foreign states to immunity should henceforth be decided . . . in conformity with the principles set forth in this chapter' (emphasis added). It is therefore misleading to suggest, like Gattini, supra note 7, in note 68, that the decision of the Supreme Court in Altmann anticipates the outcome under customary international law, especially considering that sovereign immunity does not constitute a specific rule and state right, but only a principle. 136 Arrest Warrant, supra note 3, at para. 60.
at New York University on February 1, 2011 ejil.oxfordjournals.org Downloaded from
